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Section 86-1.38 Alternative reimbursement method for mergersor 
consolidations. AS..used in this..section, the term merger shall mean _ _  -

the twu or m e  medical facilities, licensed under article 
28 of the Public Health law, where such combination is consistent with 

athe public need, would createnew,more economical entity, reduce the 

costs of operation, result in the reduction of beds and/or improve 

service delivery. The provisions of this section shall apply only if 

facilities seek an alternative reimbursement mechanism to complete the 

merger.Otherwise,reimbursementformergedfacilitieswillbe 

consistent with all other provisions of this Subpart. 


(a) Application for merger. A merger shall meet all of the 
following qualifying criteria and conditions: 

(1) There is a demonstrated public need for the existing 

current
hospital service in whole or in part at thesite(s) of the 


applicant. The determination
of public need shall be made pursuant 

to section2802 of the Public Health Law and in accordance with 

Part 709 of this Title. 


(2)  The application must includea demonstration of overall 

financial savings that can be obtained within three years from the 

date of inception. This projection of savings should demonstrate 

reductionofoverallcostsfor theseparateentities, and 

reduction of gross reimbursement based
on costs from third-party 


due primarilyto reduction in beds or services. 


(3) The medical facilities must demonstrate that adequate 

health care services are and will be provided; that conformity with 

the State Hospital Code is, and will be, maintained, and an 

approved plan of correction for any operational and structural 

deficiencies in accordance with State Hospital Code has been 

filed. 


(a)(2)
(b) In order to meet the requirements of paragraph of this 

section, the facility(s) must submit to the commissioner a plan of 

merger. This plan should include, but not be limited to: 


(1) a description and composition of the proposed governing 

structure of the facilities submitting the applications; 


(2) the development ofa market analysis of the population 
being served; 

(3) development of a functional consolidation of services, 

outlining: 


(i) changes in the size and scope
of the medicalstaff 

organization; 


(ii) clinic and outpatient activities; 


(iii) the integration of such areas as administration, 

of
operationplant,laboratory, X-ray, therapies,for 


example; 


( i v )  . redeploymentof existing employees and future 
labor practices; and 
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(4) a f inanc ia lp lanwhichprovidesfor :  

(i) expectedchangesinrevenuesandexpendituresdue 
t ot h ea c t i o n st ob et a k e n  by t h ef a c i l i t i e s .T h i ss h a l lb e  
p r e s e n t e di nt h e  formof a p ro jec t edbudge tfo rthe  merged 

include budgetede n t i t y  and shallcomplete uniform 
s t a t i s t i ca l  andf inanc ia lr epor t s ;  and 

(ii) projectedchangesin salaries,  f r i n g e  andunion 
b e n e f i t s  ; 

( 5 )  a cap i t a lp l anwhichou t l inesexpec tedcap i t a lou t l ays  
necessary  to  e f fec tua te  the  p lanned  merger ;  and  

5 

( 6 )  changes i n  t h e  q u a l i t y  andvolumeofheal thservicesto 
beprovided as a resu l t  o f  the  p lanned  merger .  

Operatingcapital  reimbursement.(c) and costs Reimbursement 
under  sect ionthe this  for  meet ingprovis ions mergers  the 
requi rementsofsubdiv is ion(a)ofth issec t ionsha l lbede termined  as 
fo l lowsandshal lbefor  a pe r iodno ttoexceedth reeyea r s  from t h e  
date  of  approval  of  formal  corporate  merger  of  the involved faci l i t ies .  

theFollowing a review of budgeted s t a t i s t i c a l  and f i n a n c i a ld a t a  
submitted by t h e  f a c i l i t i e s ,  t h e  commissioner sha l l  deve lop  a new group 

exc lud ingpro jec t ed  andt h e  merged in s t i t u t ion ,  t he  cos t s  
s t a t i s t i c so ft h e  merged i n s t i t u t i o n .  A l l  a p p l i c a b l ec e i l i n g ss h a l l  
beca lcu la tedasrequi red  by th i s  Subpar t .  

(1) mergerswi thce i l ingpenal t ies .Intheeventtha tthe  
'merged in s t i t u t ionincur sce i l i ngpena l t i e s ,t hecommiss ione r  may 
waivethesepenal t iesforthe  f i r s t  f u l l  y e a r  of operat ionunder  
themerger .Inthesecondyearofopera t ion ,fac i l i tyra tes  will 
b et h ei n i t i a l  approvedbaseyearbudgetedcostsandstat is t ics  
reduced by an amount t h a t  is no l e s sthanoneth i rd  of t h e  amount 
waived i nt h ef i r s ty e a r ,i n c r e a s e d  by t h et r e n df a c t o ri n t ot h e  
c u r r e n tr a t ep e r i o d .I nt h et h i r d  year o fo p e r a t i o n ,f a c i l i t y  
r a t e s  w i l l  bethein i t ia lapprovedbaseyearbudgetedcos tsand  
s t a t i s t i c s  reduced by anamount t h a t  is no less than two t h i r d s  
ofthe  amount waived i nt h e  f i rs t  year ,increased  by t h et r e n d  
f a c t o r  i n t o  t h e  c u r r e n t  r a t e  p e r i o d .  

(2) mergers  ce i l ingwi thout  pena l t ies .  In  t h ee v e n tt h a t  
t h e  merged i n s t i t u t i o ni n c u r s  no c e i l i n gp e n a l t i e s ,r a t e sd u r i n g  
t h e  f irst  yea r  of ope ra t ion  will bedetermined by t a k i n gt h e  
approved costs and s t a t i s t i c sbudgeted i n c r e a s e d  by the 
a p p r o p r i a t et r e n df a c t o ri n t ot h ec u r r e n t  rate pe r iod .Inthe  
secondyea r.o fope ra t ion ,f ac i l i t y  rates w i l l  be t h ei n i t i a l  

budgetedapproved and statist ics increased by t h e  
a p p r o p r i a t et r e n df a c t o ri n t ot h ec u r r e n tr a t ep e r i o dl e s s  two 
percent .  In t h et h i r dy e a r  of o p e r a t i o nf a c i l i t yr a t e s  w i l l  be 

budgetedt h ei n i t i a l  approved base year costs and s t a t i s t i c s  
increased by t h ea p p r o p r i a t et r e n df a c t o ri n t ot h ec u r r e n tr a t e  
per iod less fourpercent .  

f10% 
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( 3 )  Facilities reimbursed under this section will not be 
eligible for-waiver of ceiling penalties in the fourth year of 
O p e L C i i m n  as a merged tacility. In the fourthyear, the facility's 
reimbursementratewillbebased on budgetedcostsforthe 
immediatelyprecedingyearsubjecttothestandardPart 86 
methodology applicable in the fourth year. In all years subsequent 
to the fourth year, actual base year costs of the facility will 
be subjected tothe standard Part86 methodology applicable at the 
time. 
(d) CapitalReimbursement.Capitalcostsassociatedwitha 


closure of a facility as partof an approved plan under this section 

will be reimbursableto the new,merged entity subject to appropriate 

Federal wavier. 


(e) Upon application to the commissioner, a volume adjustment as 

specified in section 86-1.12 of this Subpart may be implemented. 


(f) Where a facility(s) covered under this Subpart demonstrates 
to the commissioner, subsequent to its initial participation in this 
Subpart, that a deviation from the original approved plan and budget 

awill provide a more cost effective result,new plan and budget that 

has been approved by the commissioner will be accepted and utilized in 

formulation of revised -reimbursement rates for the remainingtime of 

participation in this Subpart. 


(g) Annual report. Each year a facility(s) covered under this 

Subpart must demonstrate to the commissioner the cost savings arising 


of
from the improved efficiencies and more effective deliverycare due 

to the merger, consolidation
or closure of the facilities participating 

in the plan. This report should reflect
the objectives outlined in the 


authority
approved plan and be issued by the governing of the facilities 

participating. 


(h) Termination of facility(s)participation.Reimbursement 

under this section shall terminate if: 


(1) the facility deviates from its plan of merger without 

written approvalof the commissioner; 


(2) the facility fails to continue to meet the criteria 
delineated in this section;or 


( 3 )  three years have passed from the dateof certification 
of the rate established pursuantto this section. 
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86-1.39 [Workers' compensation and not fault reimbursement rates.] Reserved 
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Section86-1.40Alternativereimbursementmethodformedical 
facilities with extended phase-in 'periods. The current reimbursement _ _  ~ -

system-- enable new or substantially changed facilities which 

require an extended start-up period to proceed in
a financially viable 

manner and, therefore, the following alternative reimbursement method 

is established to insure that needed and qualifying medical facilities 

can develop. 


(a) Facilities which apply for alternative reimbursement under 

this section must demonstrate that the following qualifying criteria 

have been met: 


(1) The commissioner is satisfied that adequate health care 

services are and will be provided by the facility. 


(2) There has been a finding by the commissioner that the 
projected expansion and phase-in of the medical facility is 
appropriate and in the public interest. 

( 3 )  Pursuant toa plan of construction or expansion, approved 
by the commissioner,the facility will either be opening a newas 

facilityoropeningadditionalbeds,commencingadditional 

services, or projecting staffing increases. 


.. 
(4) The facility can demonstrate to the satisfaction of the 

commissioner that its staffing and operational costs will, bythe 

endofitsapprovedtransitionperiod,bewithinacceptable 

staffing guidelines and capable of operating under the standard 

reimbursement methodology. 


(5) The facility must demonstrate that
it meets the criteria 

of a new facility or the criteria set forth in paragraph
(4) of 

section 86-1.17 of this Subpart.
A new facility is defined as one 

that has had no previous cost experience and no previous operating 

certificate. 


( 6 )  There are such other related indications of substantial 
changes as the commissioner may specify. 

Facilities which apply for alternative reimbursement under 

this section will be required to submit, subject to the approval of the 

commissioner, the following information
at least 60 days prior to the 

start of the alternative reimbursement period: 


(1) a market analysis of the population to be served; 


(2)  an organization description of the hospital, including 
a description of the medical staff organizationand composition 
of the governing body; 

tailed planof the phase-inof routine and ancillary 
se , staffing levels expected byand utilizationmajor 

program area during the phase-in period in
a manner prescribed by
the commissioner; 

( L )  a detailed transitional financial plan which reflects 
anticipatedrevenues,includingannualtaxlevysupportand 

expenditures during the phase-in period, including a facility 

LT- ? - . ~  .-. 
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budget which reflects planned services expansion as described in 

paragraph (-b)
(3)  ofthis . section. If requested by the __ - -
commissioner the facility shall provide a line item budget with 

respect to staffing and personnel, and such detail as prescribed 

by the commissionerforotherthanpersonalserviceitems, 

including capital. 


(C) A facilitywhichmeetsthecriteriaandinformational 

requirements in subdivisions (a) and (b) of this section, and has 

received the commissioner'sapprovalofitsdetailedtransitional 

financial plan, shall have the operating and capital components of its 

rate established as follows: 


(1) A reimbursementrateestablishedunderthissection 
shall only be for a time period as approved in the facility's 
submitted plan, butno greater than five years. 


(2) The Capital cost componentof the rate for each year of 
the plan will be basedon approved annual budgeted cost, divided 

by the approved targeted patient volume for the rate year and 

retrospectively adjusted to actual certified cost. 


( 3 )  The operating component of the rate will be determined 
based on an approved budget subjectto the following limitations 
and adjustments: 

(i) Changes in personal service and
nonpersonalservice 

costs from the base period
the rate period shall be limited 

to the same factors for inflation which affect the hospital 

industry, except that costs associated with the phase-in of 

beds, programs and services which were not existent in a 

previous period will be allowed, subject to the review and 

approval of their incremental costs. 


(ii) For each year in transitiona peer group will be 

simulated for the facility. The sirnulatian will be based
on 

the facility's approved budget and phase-in statistics for 

the facility. The operating component of the reimbursement 

rate will be subjected to a maximum of the peer group
ceiling 

increased by no greater than five percent times the remaining 

years of the transition period. 


(iii) If the facility's volume is below the approved 

target volume, no adjustment shall be made. 


(iv) If the facility's volume is above the approved 

targetedvolumebyfivepercent,thefacilitywillbe 

submitted to a volume adjustment to adjust their rate over 

the approved target for incremental costs. 


(v)  The hospital will be expected to meet the length 
of stay standardsspecifiedinsection 86-1.17 ofthis 
Subpart. 

(vi) The rates established under this section shall be 
Aprospective and be subject to adjustment and audit.length 

of stay penalty, utilization penalty and volume adjustment 
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the year succeeding the rate period
may be implemented in i n  
which the respective requirements are not met. 

- .
(d) Reimbursement under this section shall terminate if: 

(1) the facility significantly deviates from its approved 

plan without the written approval of the commissioner; 


(2) the facility fails to continue to meet the criteria 
delineated in this section; 

(3 )  the facility requests to withdraw from this program with 
the understanding that participation in subsequent rate years is 
prohibited. 

(e) The effective date of the reimbursement rate established 

pursuant to this section shall be the day
on which Federal approval is 
effective. 
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Section 86-1.42 Hospital-based Physician Reimbursement Program. 

(a) Definitions. As used in this section: 


(1) Physicianshallmeanhospital-basedsupervisoryand 

other salaried physicians, excluding interns and residents. 


(2) Fringe benefits shall mean fringe benefits required by 
law, plus health, welfare, retirement, and educational benefits 
given in lieuof direct compensation. 


physician shall
(3 )  Total compensation the 
set year forprospectivelybase compensationphysicians 

responsible for a service or  department plus a fringe benefit 
allowance not to exceed25 percent of the base year compensation, 

less any portion of that compensation which is for other than that 

service or department. 


(4) Totalemployeestaffcompensationshallmeanthe 

prospectively:setbaseyearcompensationfornonphysician 

employees assigned to a service or department, plus a fringe 

benefits allowance, less any portion of that compensation which 

is for other than that service or department. 


(b) Notwithstandinganyotherprovision of thisSubpart, 

allowablereimbursablecostsforphysiciansresponsibleforthe 

inpatientdiagnosticandtherapeuticservicesordepartmentsof 

radiology, radiation therapy, ultrasonography, laboratory medicine and 

pathology, medicine, and
nuclear electrocardiographyhospital 

cardiology services, exclusive
of cardiac catheterization, shall 104 
percent of total physician and employee staff compensation for each of 
these Allowable costsservices. reimbursable for
physicians 

responsible for clinical laboratory services shall be 103 percent of 

total physician and employee staff compensation for such services. 

Reimbursement paid pursuant to this subdivision in excess of actual 

salaries, fringe benefits, and incentive payments, if any, shall be 

called development These shall
professional funds. funds be 
distributed by the hospital among the clinical laboratory service and 
the aforementioned inpatient diagnostic and therapeutic services and 
departments. These funds shall be considered departmental funds and 
may be used to improve the clinical care of patients receiving services 
fromthedepartment, to enhance or supplementthedepartment's 
educationalprogram,andforpurchasesofhospitalpatientcare 
equipment. These funds shall be committed annually. 

(c) Notwithstandinganyotherprovision of thisSubpart, 

hospitals shall'be reimbursed for the cost of a single adjustment to 

total physician compensation for physicians who are responsible for the 

inpatientdiagnosticandtherapeuticservicesordepartments of 

radiology,radiationtherapy,ultrasonography,laboratorymedicine 

including all clinical laboratories and pathology, nuclear medicine, 

electrocardiography and hospitalcardiology services exclusive of 
cardiac catheterization, provided that the overall compensation for 
such physicians in aggregate does not exceed the 80th percentile as 
reportedin the  AmericanAssociation of MedicalCollegesfaculty 
compensation surveyfor the base Year- This adjustmentshall be in an 
amount sufficient to provide funds for overall compensation of such 
physicians in the aggregate equivalent to the 60thpercentileas 
reported in the survey. The costof such adjustment in excessof the 
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l imi t a t ion  on  a l lowab le  cos t s  fo r  such  se rv ices  a s  s e t  fo r th  in  sec t ion  
ofthisSubpartshal lbeexcluded from theca lcu la t ionof  

per iod  bebase  cos ts  and shal lre imbursed.  -~-

The(d) provisions of t h i ss e c t i o ns h a l la p p l yo n l yt ot h o s e  
h o s p i t a l s  : 

(1) which apply t o  t h e  commissioner f o r  p a r t i c i p a t i o n  i n  t h i s  
program w i t h i n  s i x  months o f  t h e  e f f e c t i v e  d a t e  o f  t h i s  s e c t i o n ;  

(2) whichhave a wr i t tenagreementwi ththe i rphys ic ians  
which s p e c i f i e sp h y s i c i a nr e s p o n s i b i l i t yw i t hr e g a r dt os c o p e  of 
s e r v i c e  andeducat ionofa l lphys ic ians  on theprudentuse  of 
d i agnos t i c  and  which s p e c i f i e sse rv ices  p r o d u c t i v i t y  and 
u t i l i z a t i o n  s t a n d a r d s  f o r  a l l  depa r tmen t s  t o  r educe  un i t  cos t s  o f  
s e r v i c e s  ; 

( 3 )  document a f ixed  phys ic i anprospec t ive  
compensationarrangement set i n  advanceof t h e  rate yea r ,  which 
may includeanincent iveplanprovidedsuchplandoesnotexceed 
15 percentoftheaggregateprospect ivebasecompensat ion and 
providedsuchplanhasbeenapproved by t h e  commissioner upona 
showingby t h e  h o s p i t a l  t h a t  i n c e n t i v e  p l a n  c o s t s  w i l l  be o f f s e t  
by equ iva len t  p roduc t iv i ty  ga ins  and cos t  s av ings ;  and 

(4) which., f o l l o w i n gt h ef i r s ty e a ro fp a r t i c i p a t i o ni nt h e  
program,document annual ly  an apprec i ab lereduc t ioninun i tcos t s  
of  se rv ices  as a resu l t  o f  par t ic ipa t ion  in  the  program.  

This  sha l lcont ingent  upon Fede ra l(e )  sec t ion  be  f inanc ia l  
p a r t i c i p a t i o n .  


